RESOLUTION 2023 - 62
A RESOLUTION TO AMEND THE GEHRING RANCH CONSERVATION EASMENT

WHEREAS, pursuant to Resolution 2008-97, in November 2008, voters in Lewis and Clark
County, Montana, approved the Land, Water and Wildlife bond measure, a $10 million general
obligation bond measure for protecting drinking water sources and ground water quality;
protecting water quality in and along rivers and streams; conserving working farm, ranch and
forest lands; protecting wildlife areas; preserving open lands and natural areas; providing for
recreation; and managing growth and development; and '

WHEREAS, the primary purpose of the Open Lands Program is to conserve resources on
private lands in Lewis and Clark County that fulfill the objectives of the bond measure; and

WHEREAS, funds generated by sales of these bonds are distributed through the County's Open
Lands Program; and

WHEREAS, the County's Open Lands Program has received and processed an application for
Open Lands funding from the Prickly Pear Land Trust (PPLT) on behalf of the property owner,
William G. Gehring; and

WHEREAS, in this project, referred to as the Gehring Ranch Conservation Easement, PPLT as
described in Exhibit “B”; and

WHEREAS, the Gehring Ranch Conservation Easement (Doc. No. 3299686) was approved for
funding in the amount of $1,000,000.00 by the Board of County Commissioners on December
8th, 2016 via Resolution 2016-96; and

WHEREAS, the Gehring Ranch Conservation Easement (Doc. No. 3299686) Clause 15
“Amendment” allows for the amendment to or Modification of the Conservation Easement; and

WHEREAS, the Applicant (William G. Gehring) and PPLT submitted a Request to Amend the
Gehring Ranch Conservation Easement Clause 16 Extinguishment (Exhibit C); and

WHEREAS, the Board of County Commissioners held a Public Hearing on July 18, 2023, and

WHEREAS, the Proposed Amendment (Exhibit B) meets the Amendment Clause 15 approval
criteria: (1) no adverse impacts on conservation values and (2) no private inurement or financial
benefit back to the landowner.

NOW, THERFORE, BE IT RESOLVED by the Board of County Commissioners:

1. To approve the Gehring Ranch Conservation Easement Amendment.
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PASSED AND APPROVED BY THE BOARD OF COUNTY COMMISSIONERS on this 18th
Day of July, 2023.

LEWIS AND CLARK COUNTY
BOARD OF COMMISSIONERS

e RN

Tom Rolfe, Chair/'

Am.;(Réeves’ Clerk of the Board

Attachments: Exhibit — A Boundary Map
Exhibit — B Conservation Easement Amendment
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Exhibit A: Boundary Map
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Exhibit A: Boundary Map

After recording, please return to:
Prickly Pear Land Trust

40 W. Lawrence St., Ste. A
Helena, MT 59601

AMENDMENT OF DEED OF CONSERVATION EASEMENT
[Safe Harbor Provisions pursuant to IRS Notice 2023-30]

This AMENDMENT OF DEED OF CONSERVATION EASEMENT (the “Amendment”) is
entered into this __ day of July, 2023 by and between the following: William G. Gehring,
whose address iz 5488 Lincoln Road West, Helena, Montana 59602 (“Grantor™); and Prickly
Pear Land Trust, Inc., a Montana non-profit corporation whose address is 40 W. Lawrence
Street, Suite A, Helena, Montana 59601 (“Grantee”). The Grantor and Grantee are collectively
referred to herein as the “Parties,”

RECITALS

A. Grantor is the owner of certain real property located in Lewis and Clark County, Montana,
consisting of approximately 2,888 acres, and as more particularly described on Exhibit A
attached hereto and incorporated herein by this reference (the “Property”); and

B. Grantor granted to Grantee a Deed of Conservation Easement, executed on December 20,
2016, and recorded on December 20, 2016 in Book M52, Page 2733, as Document No.
3299686, records of Lewis and Clark County, Montana (referred to herein as the “Original
Conservation Easement”), which placed certain restrictions on the Property for the purpose
of preserving and protecting the Property’s significant conservation values, as more fully
described in the Original Conservation Easement, The Original Conservation Easement,
together with the modifications made by this Amendment, are referred to collectively herein
as the “Amended Conservation Easement™; and

C. Grantor claimed a charitable tax deduction in relation to the donation of the Original
Conservation Easement to Grantee, On December 29, 2022, the United States Congress
passed the SECURE 2.0 Act, Section 605(d)(1) of which directed the Internal Revenue
Service (the “IRS”) to publish safe harbor deed language for certain clauses in conservation
easements that have been challenged by the IRS in recent audits and litigation. The [RS
complied with this congressional directive by issuing Notice 2023-30 on April 24, 2023 (the
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“Notice”), which contains two safe harbor provisions, one conceming a conservation
easement’s “Extinguishment Clause™ and one concemning a conservation easement’s
“Boundary Line Adjustment Clause,” if any (collectively, the “Safe Harbor Pravisions”).
The Notice provides the exact language for the Safe Harbor Provisions. Until July 24, 2023,
if donors elect to do so, donors of conservation easements are permitted to amend their
conservation easements to include the Safe Harbor Provisions; and

D. Grantor and Grantee wish to amend the Original Conservation Easement to include the Safe
Harbor Provision for the Extinguishment Clause; and

E. The amendment of the Original Conservation Easement is consistent with the policy of the
Open-Space Land and Voluntary Conservation Easement Act, as provided at Montana Code
Annotated, §§ 76-6-101 to -212 (2021); and

F. Section 15 of the Onginal Conservation Easement permits amendment of the Original
Conservation Easement under certain conditions, and the Parties acknowledge and agree that
the amendments set forth herein are consistent wath those conditions and are therefore
permitted, as set forth more particularly i1 Section 4 below.

NOW, THEREFORE, for good and valuabie consideration, including the mutual
promuses and covenants contained herein, and in further consideration of the mutual promises
and covenants contained in the Original Conservation Easement, Grantor and Grantee hereby
amend the Onginal Conservation Easement as follows:

1. Incorporation of Recitals. The Parties agree that the foregoing Recitals are true and
accurate and are incorporated into the terms and conditions of the Amended Conservation
Easernent by this reference.

2 Purpose of Amendment The sole purpose of this Amendment is to amend the Orniginal
Conservation Easement to include the Safe Harbor Provisions. This Amendment does not modify
anty of the terms and provisions, or any of the Parties’ rights, remedies, or obligations, set forth in
the QOriginal Conservation Easement, except for the purpose of adding the Safe Harbor
Provisions and deleting any terms of the Original Conservation Easement that conflict with the
Safe Harbor Provisions.

3. Amendments to Original Conservation Easement. The Original Conservation
Easement is hereby amended as follows:

a. Safe Harbor Provision: Extinguishment Clause. Notwithstanding any other provisions of

the Original Conservation Easement, the Amended Conservation Easement can be
extinguished in whole or in part only as provided as follows:

Pursuant to Notice 2023-30, Grantor and Grantee agree that, if a subsequent
unexpected change in the conditions surrounding the property that is the subject of

a donation of the perpetual conservation restriction renders impossible or
impractical the continued use of the property for the conservation purposes, the
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conservation purpose can nonetheless be treated as protected in perpetuity if (1) the
restrictions are extinguished by judicial proceeding and (2) all of Grantee’s portion
of the proceeds (as determined below) from a subsequent sale or exchange of the
property are used by Grantee in a manner consistent with the conservation purposes
of the original contribution.

Grantor and Grantee agree that the donation of the perpetual conservation
restriction gives rise to a property nght, immediately vested in Grantee, with a far
market value that is at least equal to the proportionate value that the perpetual
conservation restriction, at the time of the pift, bears to the fair market value of the
property as a4 whole at that ime. The proporticnate value of Grantee’s property
rights remains constant such that if a subsequent sale, exchange, or involuntary
conversion of the subject property occurs, Grantee is entitled to a portion of the
proceeds at least equal to that proportionate value of the perpetual conservation
restriction, unless state law provides that Grantor is entitled to the full proceeds
from the conversion without regard to the terms of the prior perpetual conservation
restriction.

4 Consistency with Amendment Provision of Original Conservation Easement. Section
15 of the Onginal Conservation Easernent perrnits amendments of the Original Conservation

Easernent if the requiremnents in that paragraph are satisfied. The Parties acknowledge and agree
that each amendment individually and the amendments collectively are consistent with the
requirements of Section 15 of the Ongimal Conservation Easement.

5. Ratification of Original Conservation Easement. Aside from the amendments

enumerated in Section 3, above, this Amended Conservation Easement does not effect any other
changes to the Onginal Conservation Easement. The Parties restate and reaffirm all of the terms
and conditions and all of the Parties” rights, remedies, and obligations as set forth m the Original
Conservation Easement, except as expressly amended herein. Nothing in this Amended
Conservation Easement shall be interpreted to extinguish, modify, change, alter, remove, revoke,
or otherwise amend the terms and conditions of the Original Conservation Easement, except as

expressly stated herein,
6.  Integration of Amendment and Original Conservation Easement The Parties intend

that the terms and conditions set forth in this Amended Conservation Easemen! and in the
Original Conservation Easement will be fully integrated and shall be interpreted, construed, and
enforced as one Amenrded Conservation Easement only, Any references in the Oniginal
Conservation Easemnent to the “Essement” shall be interpreted to refer to the Original
Conservation Easement and this Amended Conservation Easement.

7 Miscellaneous Provisions.
a Effective Date. The provisions of this Amendment shall be treated as effective, for
purpases of §170 of the Intemnal Revenue Code, §605(d)(2) of the SECURE 2.0 Act, and

Section 3.01(2) of the Notice, as of the dare on which the Original Conservation
Fasement was onginally recorded in the office of the Clerk and Recorder of Lewis and
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Clark County, Montana (the “Effective Date”). For purposes of determining priority of
recorded third-party rights in and to the Property, this Amended Conservation Easement
relates back to the Effective Date.

b. Governing Law. This Agreement shall be construed in accordance with the laws of the
State of Montana and the United States of America.

c. Recording. The Parties shall record this Amendment in the office of the Clerk and
Recorder of Lewis and Clark County, Montana, following full execution and
acknowledgment by the parties.

d. Binding Effect The covenants, terms, conditions, and restrictions of this Amended
Conservation Easement shall be binding upon, and inure to the benefit of, the Parties and
their successors and assigns and shall continue as a servitude running in perpetuity with
title to the Property.

e. Definitions; Headings. Any initially capitalized words not defined herein shall have the
meanings given to such terms in the Original Conservation Easement. The headings,
titles, and subuitles herein have been inserted solely for convenient reference and shall be
ignored in its construction.

f. Severance Should any portion of this Amended Conservation Easement be declared

invalid and unenforceable, then such portion shall be deemed to be severed from this
instrument and shall not affect the remainder of this Amended Conservation Easement.

g Entire Agreement. This Amendment, together with the Original Conservation Easement,
constitute the entire agreement among the parties hereto with respect to the subject matter
hereof. This Amended Conservation Easement supersedes all prior and contemporaneous
oral and written agreements and discussions with respect to the subject matter hereof.

h. Counterparts. This Amendment may be executed in counterparts, each of which shall be
deemed an original, and all of which, when taken together, shall constitute one fully
executed agreement.

IN WITNESS WHEREOF, the Parties have hereunto set their hands.

[Signature Pages Follow]
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Grantee:

PRICKLY PEAR LAND TRUST, INC.
a Montana non-profit corporation

By: )Y Wy 11— Dated: )~ /2= P3
Mary Holtbw "
Executive Direcior

ACKNOWLEDGMENT

STATE OF MONTANA )
158,

County of Legus ,;6'142‘: )

This instrument was signed and acknowledged before me on the [Z'LL day of July, 2023, by
Mary Hollow as Executive Director of Prickly Pear Land Trust, Inc., a Montana non-profit
corporation.

IN WITNESS WHEREOF, [ have hereunto set my hand and affixed my official seal the day and
year first above written.
Notary Signature:
Notary Public for the State of Montana
(NOTARIAL SEAL)

CHRISTINE L. KOEHLER

,  NOTARY PUBLIC for the

: State of Montana

§  Residing al Helena, Montana

My Commission Expires
October 01, 2023
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Grantor:

William G. Gehring

S

ACKNOWLEDGMENT

STATE OF MONTANA )
! 88,

County of Lewns +Claste )

This instrument was signed and acknowledged before me on the 13" day of July, 2023, by
William G. Gehring,

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day and
year first above written,

Notary Signature; \/}Q_ IILJL/—\

Notary Public for the Stdte of Montana

(NOTARIAL SEAL)

%S, ROSE (it JAMES 1
f/gi %Y MOTARY PUBLIC FOR THE
L0 giar i STATE OF MONTANA

ton S 51 RESIDING AT HELENA
ot Y COMNSSION EXPRes
“ed " Geiosen 28 206

P
e

Amendment to Deed of Conscrvation Easement [Gehring] v2.071123 (00073981).doox Pags 6

Resolution 2023 - 62



Exhibit A
Description of the Property

All that certain real estate situated in Lewis and Clark County, Montana, consisting of 2,888
acres, more or less, more particularly described as follows:

PARCEL 1:

Township 11 North. Range 4 West. M P.M., Lewis And Clark County, Montana

Section 5: Lots 1,2, 5, and 6, S1/2N1/2, §1/2,

Section 7. Lots 2, 3, and 4, SE1/4NW1/4, E1/2SW1/4, SE1/4, and that portion of the
SW1/4NE1/4 lying southerly of a line drawn parallel with and 50 feet southerly from the central
line of the main track of the Great Northern Railway as it is now constructed and operated across
said section. SE1/4NE1/4, EXCEPTING THEREFROM a portion of Railroad property more
particularly described in Book 7 Deeds, page 198. ALSO EXCEPTING THEREFROM a tract
of land shown on Certificate of Survey No. 5388035-B.

Section 8: E1/2, N1/2NW1/4, SE1/ANW1/4, SW1/ANW1/4, N1/2SW1/4, S1/2SW1/4,
EXCEPTING THEREFROM a portion of Railroad property, more particularly described in
Book 7 Deeds, page 198. ALSO EXCEPTING THEREFROM a portion of Railroad property
more particularly described in Book 7 Deeds, page 154. ALSO EXCEPTING THEREFROM a
tract of land shown on Certificate of Survey No. 538805-B.

Section 17 N1/2, EXCEPTING THEREFROM a portion of Railroad property, more
particularly described in Book 7 Deeds, page 154, and in Book 64 Deeds, page 330, and in Book
7 Deeds, page 240, and in Book 7 Deeds, page 395. ALSO EXCEPTING a tract in the
SE1/4NE1/4, more particularly described in Book 104 Deeds, page 626.

Section 18: Lofs 5,6, 7, and 8, NE1/4, NE1/4NW1/4, NE1/4SW1/4, SE1/ANW1/4.

Section 19: N1/2NE1/4.

Township 12 North, Range 4 West, M P M., Lewis And Clark County, Montana

Section 32: Lots 5 and 6.

The Crystal Creek, The Esabell, and The Silver Bell Lode Mining Claims, M.S. No. 9396, being
located in Section 18, Township 11 North, Range 4 West. M.P M, Lewis and Clark County,
Montana,

Township 11 North, Range 5 West. M P M . Lewis and Clark County, Montana

Tract 1-B, being located in the E1/2 of Section 12 as shown on the Certificate of Survey filed
under Doc. No. 3196023.
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PARCEFL 2
Tract “A”, being located in the N1/2NW1/4 and SW1/4ANW1/4NE1/4 of Section 7, Township 11

North, Range 4 West, M.P.M., Lewis and Clark County, Montana, as shown on the Certificate of
Survey filed under Doc. No. 479376-T.

PARCEL 3

Tract “A-B”, being located in the NE1/4 of Section 7 and the NW1/4 of Section 8, Township 11
North, Range 4 West, M.P. M., Lewis and Clark County, Montana, as shown on the Certificate of
Survey filed under Doc. No. 538805-8.

PARCEL 4:

Tract 4A, being located in the SE1/4 of Section 1, Township 11 North, Range 5 West, MPM,,
Lewis and Clark County, Montana, as shown on the Certificate of Survey filed under Doc. No.
3016001.

PARCEL 5:

The Queen Lode Mining Claim, M.S. No. 7080, being located in Section 32, Township 12 North,

Range 4 West, and Section 5, Township 11 North, Range 4 West, M.P.M,, Lewis and Clark
County, Montana. (Deed Ref: Book 55 Deeds, page 196)

[End of Exhibit A]
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