
1 
 

DRAFT MAA Regulations 

Staff Responses to Questions from Public Comment  

October 24, 2017  

 

Questions 

 

1. What process was followed to enact zoning? 

 

Response. The County Commission have been following the processes laid out in State 

law for adopting a military affected area (10-1-1501 through 10-1-1517, M.C.A.) and 

Part 2 zoning (76-2-201 through 76-2-240, M.C.A.).  

 

2. Who initiated the zoning process? What caused zoning in the first place? Who is the 

proposed zoning a priority for and why is it now a priority? 

 

Response. Creation of a Military Affected Area Overlay District was one of the 

recommendations of the Fort Harrison and Limestone Hills Training Area (LHTA) Joint 

Land Use Study (JLUS).  The purpose of the JLUS is to protect the viability of current 

and future training operations, while guiding community growth, sustaining the 

environmental and economic health of the region and protecting the public health, safety 

and welfare.     This JLUS was completed in 2014 as a collaborative planning effort 

between the MTARNG, Broadwater County, Lewis and Clark County, the City of Helena 

and the City of Townsend.  Following completion of the JLUS, the various entities 

formed a Steering Committee to implement the recommendations of the plan.  As part of 

this implementation process, the Steering Committee worked with all of the jurisdictions 

to review and update each of the respective Growth Policies to incorporate 

recommendations of the JLUS.   The Lewis and Clark County, Growth Policy – Helena 

Valley Area Plan was updated to include a chapter on the Fort Harrison JLUS.  This 

Chapter included a number of policies and action items regarding road improvements, 

regulations and education/outreach efforts.   The Planning Board conducted a public 

hearing on the amendment and the Board of County Commissioners (County 

Commission) adopted the Growth Policy Amendment in March of 2017.   Following 

adoption of the Helena Valley Area Plan Amendment, the Steering Committee, along 

with Staff from the Lewis and Clark County Community Development Department, 

drafted the MAA Regulations.   These DRAFT MAA Regulations were discussed at a 

County Commission work session.  Upon review of the Draft MAA Regulations, the 

Commission directed Staff to proceed with initiating the MAA and zoning processes, and 

advertising for a public hearing. 

 

3. How were the boundaries established and why weren’t all properties within a 

development included? Were the boundaries based on geologic features? Are there 

clear reasons for these boundaries? What is the geographical make-up of the 

boundaries?  

 

Response.  The JLUS used computer models to map the area where the military footprint 

extends outside of the boundaries of Fort Harrison in relation to weapons firing (noise), 
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and helicopter flights (safety, noise, vertical obstruction and bird aircraft strike hazard).   

These models did account for geological features.     Additionally, the JLUS mapped an 

area where land uses surrounding the Fort may create incompatibility issues with Fort 

operations.  (Dark skies, dust, trespassing ….).  The  JLUS contains individual maps for 

each of these Military Affected Areas along with a detailed discussion on the 

methodology for each map.   The Military Affected Area Overlay District (MAAOD) is a 

composite of all of these maps.   In order to establish a legal description for the zoning 

regulations, the boundaries were adjusted to follow section and quarter-section lines.  The 

map attempted to ensure the boundary line was at or near the 1-mile buffer line and did 

not divide any individual parcels.   Additional adjustments were made to reflect Helena 

City Limit lines, areas that have been pre-zoned by the City of Helena, and public lands. 

 

4. Sarah Bauer is concerned that her property is being divided by the zoning, and 

would like her property removed. 

 

Response. Sarah Bauer has three lots and one of those lots lies within the MAA-RGA 

District in the northwest corner of the proposed boundary for the District (6895 Austin 

Road (~59 acres)).  This property’s west boundary is also the west boundary of the 

MAA-RGA District in this area.  The property itself does not appear to be divided by the 

proposed zoning; however, when a lot is divided by zoning, that portion of the property 

that is zoned must adhere to the regulations and that portion that is unzoned in not subject 

to the regulations. 

 

Sarah Bauer provided the County Commission additional comments on 10/23/17. 

 

5. How does 10-1-1502 relate to the authority to rezone this area? 

 

Response. According to 10-1-1502, M.C.A. (Legislative findings – purpose), it states that 

“the legislature finds and declares that: 

  

(1) the ability of the United States military to train and operate effectively in Montana 

is crucial to the nation's defense;  

(2) increasing development pressures in and around existing military facilities and 

training areas represent a potential threat to the continued viability of military missions in 

Montana;  

(3) local governments should be empowered to implement land use policies designed to 

protect existing military missions from encroachment and encourage expansion of 

military missions in Montana; and  

(4) it is the purpose of this part to promote public health, safety, and general welfare by 

the delineation of military affected areas and by granting local governments the ability to 

develop regulations to ensure that surrounding land uses are compatible with uses in 

military affected areas.”  

 

Additional response forthcoming. 

 

6. What is the real purpose of MAA Regulations? 
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Response. The purpose of the DRAFT MAA Regulations is as stated below: 

These regulations encompass land uses within the safety, noise and land buffer MAAs 

as identified in the Fort Harrison – Limestone Hills Joint Land Use Study.  The purpose 

of these regulations is to promote public health, safety, and general welfare by reducing 

conflicts with adjoining land uses and increasing compatibility with the military 

operations occurring at Fort Harrison. Additionally, these regulations are intended to: 

 

a. Secure safety from fire and other dangers; 

b. Promote public health, public safety and general welfare; 

c. Limit the density of development in areas that are constrained by the availability 

of water, the condition of roads, and the limitations of rural fire protection 

systems; 

d. Facilitate the adequate provision of transportation, water, sewerage, schools, 

parks, and other public requirements;  

e. Provide for adequate light and air; 

f. Lessen congestion on motorized and non-motorized transportation systems; 

g. Promote compatible urban growth in the vicinity of cities and towns in 

consideration of the character of the district and its peculiar suitability for 

particular uses; and 

h. Conserve the value of buildings and encourage the most appropriate use of land 

throughout the jurisdictional area. 

 

7. Are the regulations tied to a need? 

 

Response.  The DRAFT MAA Regulations were prepared under the Military Area 

Compatibility Act and County Zoning in compliance with the Lewis and Clark County 

Growth Policy (Helena Valley Area Plan).  These DRAFT regulations are tailored to 

specifically address needs/issues identified in the JLUS. 

 

8. Why can’t the current systems be tweaked instead of moving forward with zoning? 

 

Response. Forthcoming. 

 

9. Why is there a difference between the MAA-UGA and MAA-RGA? 

 

Response.  According to the Lewis and Clark County Growth Policy, the proposed MAA 

is located in an area identified as the Helena Valley Planning Area, and within this Area, 

there are three land use designations: Urban Growth Areas, Rural Growth Areas, and 

Transitional Growth Areas.   

Urban Growth Areas are intended to accommodate high-density development (below ¼ 

of an acre in size) on public infrastructure (sewer, water, stormwater, and transportation).  

The constraints of development in these Areas are addressed through infrastructure 

improvements, and in the case of flood hazards, through infrastructure and density 

controls.  
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Rural Growth Areas are intended to accommodate low-density development (10 acres or 

greater in size) based upon the combined development constraints of water availability, road 

conditions, and rural fire protection. 

 

Transitional Growth Areas lie between Urban and Rural Growth Areas, and their 

boundaries were established based on the following two considerations: 

 

(1) Areas outside of Urban Growth Areas that are not constrained by water availability due 

to the presence of the Helena Valley Alluvial Aquifer; and 

(2) Areas outside of Urban Growth Areas that have road constraints that can be mitigated 

through a combination of measures 

 

The proposed MAA boundary lies within both an Urban Growth Area (MAA-UGA 

District) and a Rural Growth Area (MAA-RGA District). 

 

10. Notices for September 14
th

 Public Hearing. To what extent was public input 

requested? 

 

Response: Five signs were placed throughout the District a minimum of 45 days before 

the hearing.  Letters were also sent to all property owners within the proposed District 

approximately 45 days in advance of the hearing.  Two legal notices were published in 

the Independent Record on August 27
th

 and September 3
rd 

as well. 

 

“To what extent was public input requested” response forthcoming. 

 

11. Why does Section 1.3 Purposes include the eight criteria and guidelines listed? 

 

Response. According to 76-2-203, MCA,  

 

(1) Zoning regulations must be: 

  

(b)  designed to:  

 

(i)  secure safety from fire and other dangers; 

(ii) promote public health, public safety, and general welfare; and  

(iii) facilitate the adequate provision of transportation, water, sewerage, 

schools, parks, and other public requirements.  

 

     (2)  In the adoption of zoning regulations, the board of county commissioners shall  

consider:  

 

(a) reasonable provision of adequate light and air; 

(b) the effect on motorized and non-motorized transportation systems;  

(c) compatible urban growth in the vicinity of cities and towns that at a minimum 

must include the areas around municipalities;  
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(d) the character of the district and its peculiar suitability for particular uses; and 

(e) conserving the value of buildings and encouraging the most appropriate use of 

land throughout the jurisdictional area.   

 

Because these criteria and guidelines were listed in statute, they were included under this 

Section of the proposed regulations. 

 

12. Can the County provide a number of scenarios and examples of likely steps that 

may be taken or decisions that made that would be a direct result and align with the 

stated purpose of the zoning rules (1.3a-h)?  Denial of additional development or 

subdivision? Limits of recreational use of surrounding lands?  

 

Response. Response. According to Section 1.3 of the DRAFT MAA Regulations, it 

states that “these regulations are intended to: 

 

a. Secure safety from fire and other dangers; 

b. Promote public health, public safety and general welfare; 

c. Limit the density of development in areas that are constrained by the availability 

of water, the condition of roads, and the limitations of rural fire protection 

systems; 

d. Facilitate the adequate provision of transportation, water, sewerage, schools, 

parks, and other public requirements;  

e. Provide for adequate light and air; 

f. Lessen congestion on motorized and non-motorized transportation systems; 

g. Promote compatible urban growth in the vicinity of cities and towns in 

consideration of the character of the district and its peculiar suitability for 

particular uses; and 

h. Conserve the value of buildings and encourage the most appropriate use of land 

throughout the jurisdictional area.” 

 

Securing safety from fire and other dangers means that separation between buildings has 

been considered.  Under the proposed regulations, the minimum lot size for residential 

properties in the MAA-UGA and for all properties in the MAA-RGA District is ten acres, 

unless a cluster development with a 10-acre density is approved.  In addition, there will 

only be one principal use per property.  This means that there will likely be plenty of 

space between buildings on the same property and/or on adjacent properties that will aid 

in securing safety from fire and other dangers. 

 

Response forthcoming regarding “promoting public health, public safety and general 

welfare”. 

 

Limiting the density of development in areas that are constrained by the following three 

factors: (1) the availability of water, (2) the condition of roads, and (3) the limitations of 

rural fire protection systems, has been addressed through density restriction for all uses 

under the MAA-RGA District and all residential uses under the MAA-UGA District.  

According to the Lewis and Clark County Growth Policy (Helena Valley Area Plan), 
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areas lying within Rural Growth Areas (RGAs) have these three limitations, and a 10-

acre minimum lot size is recommended with provisions that allow for a 10-acre density 

cluster development(s). 

 

Response forthcoming regarding “facilitating the adequate provision of transportation, 

water, sewerage, schools, parks, and other public requirements”. 

 

Providing for adequate light and air means that separation between buildings on adjacent 

properties has been considered.  Under the proposed regulations, the minimum lot size 

for residential properties in the MAA-UGA and for all properties in the MAA-RGA 

District is ten acres, unless a cluster development with a 10-acre density is approved.  

This means that there will likely be plenty of space for light and air between buildings on 

adjacent properties. 

 

Response forthcoming regarding “lessening congestion on motorized and non-motorized 

transportation systems”. 

 

Response forthcoming regarding “promoting compatible urban growth in the vicinity of 

cities and towns in consideration of the character of the district and its peculiar suitability 

for particular uses”. 

 

Response forthcoming regarding “conserving the value of buildings and encourage the 

most appropriate use of land throughout the jurisdictional area”. 

 

13. What do “compatible urban growth”, “consideration of the character of the 

District”, “its peculiar suitability for particular uses”, “value of buildings” and the 

“most appropriate use of land in MAA” mean?  

 

Response. Under Section 3.5B(2) Amendment Criteria, criteria has been established for 

reviewing and making recommendations or decisions on zoning map and text amendments 

that considers the following: 

 

i. The reasonable provision of adequate light and air; 

ii. The effect on motorized and non-motorized transportation systems; 

iii. Compatible urban growth in the vicinity of cities and towns that at a minimum must 

include the areas around municipalities; 

iv. The character of the district and its peculiar suitability for particular uses;  

v. Conserving the value of buildings and encouraging the most appropriate use of land 

throughout the jurisdictional area; and 

vi. Compatibility with zoning ordinances of nearby municipalities. 

 

Under Section 3.5 B (2)(iii), “compatible urban growth” means – Response forthcoming. 

Under Section 3.5 B (2)(iv), “character of the District” means - Response forthcoming. 

Under Section 3.5 B (2)(iv), “its peculiar suitability for particular uses” means - 

Response forthcoming. 

Under Section 3.5 B (2)(v), “value of buildings” means - Response forthcoming. 
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Under Section 3.5 B (2)(v), “most appropriate use of land in MAA” means - Response 

forthcoming. 

 

14. How does 1.3 h “conserve the value of buildings”?  I have concerns about the ability 

to expand? 

 

Response. Forthcoming. 

 

15. Why can’t Fort Harrison be included under the zoning?  

 

Response. Fort Harrison is under the jurisdiction of the federal government, and the 

federal government is not required to follow local regulations (MCA 76-2-402).  The 

federal government can choose to follow local regulations if they want to; however. 

 

16. What zoning requirements are under the DRAFT MAA Regulations that don’t have 

anything to do with the military? Why are there additional regulations? 

 

Response.  The DRAFT MAA Regulations are based on the recommendations of the 

JLUS, and the Military Area Compatibility Act.  When the term “zoning” was added to 

the DRAFT MAA Regulations, the purposes statement, criteria for zoning, and some of 

the processes were amended to address zoning requirements.  No additional regulations 

were added at this time. 

 

17. What about any future funding or improvements to Country Club Avenue? 

 

Response. As part of the JLUS, a road and traffic study was completed on Country Club 

Ave.   The study included capturing the Military and current user impacts to the roadway.  

The military is hoping to use this study to pursue funds through the Defense Access Road 

program to address the some improvements on Country Club Ave.  

 

18. Are there currently issues with existing homes affecting the safety of military 

personnel? 

 

Response.  No. 

 

19. What “increased military operations” might affect us (in relation to “reducing 

conflicts” and “increasing compatibility with military operations at Fort Harrison”? 

In what ways would Fort Harrison be able to take or abridge those rights? 

 

Response.  Fort Harrison personnel have stated that there are no plans to increase their 

military operations beyond what they have historically done.  They further stated that 

there have been times in the past that they have had more operations than at other times, 

but that there are no plans to increase them beyond that historical use. 

 

20. What does “normal” mean to Fort Harrison? 
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Response. Forthcoming. 

 

21. If Fort Harrison closes, would the regulations still be in effect? 

 

Response. Yes, the Regulations would remain in effect unless/until the County 

Commission eliminates them. 

 

22. Will military operations/exercises increase under the DRAFT MAA Regulations? 

 

Response.  The DRAFT MAA Regulations will not impact military operations/exercises. 

 

23. How is the military going to lessen congestion on motorized/non-motorized 

transportation systems? 

 

Response. Under the DRAFT MAA Regulations, the military is not going to lessen 

congestion on motorized/non-motorized transportation systems. The effects of the 

proposed Regulations have to be considered in relation to motorized/non-motorized 

transportation systems.  According to 76-2-203.2.b., M.C.A., “In the adoption of zoning 

regulations, the board of county commissioners shall consider:  

 

(b) the effect on motorized and non-motorized transportation systems.” 

 

24. Can we receive fire protection from Fort Harrison to help reduce our insurance? Is 

the Fort Harrison Fire Department going to respond to a fire? 

 

Response. During the public meeting, representatives from Fort Harrison stated that the 

Fort receives fire protection from the United States Department of Veteran Affairs (VA), 

and therefore they would not be able to provide fire protection to property owners, as 

they themselves do not have their own fire protection. 

 

Properties within the proposed MAA Districts lie within one of five Fire Districts or Fire 

Service Areas. 

 

25. Why are those properties that are within the flight route, but outside of proposed 

MAA boundaries, not having lighting or height restrictions placed upon them?  

 

Response. The area within the MAA is located in an area where low-flights occur due to 

take-off and landing maneuvers as well as training.   Vertical obstructions up to 500 feet 

can present a hazard in these areas.  Outside the MAA where aircraft fly above 500 feet 

this is not an issue.  

   

In regards to lighting standards, the most pertinent issue is the ability to conduct night 

vision training at Fort Harrison. Night vision training is conducted at Fort Harrison for 

ground troops and helicopter pilots. Some night vision training takes place outside of Fort 

Harrison on or over land in the Sieben Ranch area, northwest of the installation, where it 

is less developed and better “dark sky” conditions exist. When training with night vision 
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equipment, military personnel can conduct their training in near daylight conditions due 

to the sensitivity of the equipment. Light sources from commercial, industrial, and 

residential uses at night can cause glare and excess illumination, which can negatively 

impact the use of military night vision devices during ground and air operations.  

Lighting located outside of an installation/training area can decrease the night vision 

goggle effectiveness and produces a halo effect around objects, which further reduces 

visibility and resolution for air and ground personnel. Properties located outside the 

MAA are far enough away that they would not impact the ability of the base to conduct 

night vision training.   

 

26. Does Fort Harrison plan on any increased flight operations in the proposed MAA 

zone in the near future? Does Fort Harrison plan on any changes in hours of 

operation of training flights?  

 

Response. No. 

 

27. Do we have any assurances that the noises and sounds we have heard over the years 

will not be significantly different? 

 

Response. The DRAFT MAA Regulations will have no impact on the noises and/or 

sounds coming from Fort Harrison.  Fort Harrison personnel have stated that there are no 

plans to increase their military operations beyond what they have historically done.  They 

further stated that there have been times in the past that they have had more operations 

than at other times, but that there are no plans to increase them beyond that historical use. 

 

28. With regard to military transportation, does that mean that a jeep may be running 

past my door? 

 

Response. I am unable to find a reference to military transportation in the DRAFT MAA 

Regulations, but these DRAFT Regulations will not give Fort Harrison or their personnel 

rights to drive a jeep on or across private property outside of an easement. 

 

29. When is something “allowed” versus “permitted”? 

 

Response. Under zoning, the term “permitted use” is often used to describe those uses 

that are allowed under the zoning.  In most cases, the term does not automatically equate 

to a requirement for a permit to be issued prior to implementing that use.  Under the 

proposed regulations, the term “permitted use” is used in three locations: Sections 1.9.A, 

4.2A, and 6.29, and in none of these locations does it automatically equate to a permit 

needing to be issued prior to implementing a use. 

 

To be clear, a development permit is only required under the following circumstances: 

 

 Erecting a new, non‐agricultural, principal structure;  

 For replacing existing, non‐agricultural, principal structures;  

 For any changes to a non-conforming use or structure; and  
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 For re-establishing a non-conforming use that has been abandoned for a period of 

12 or more months. 

 

30. Who do we seek approval from prior to construction of the use (Section 3.4B)? 

 

Response. Forthcoming. 

 

31. What is a “development permit”? 

 

Response. Under Section 10-1-1512, MCA,  

(1) The regulations adopted pursuant to this part must provide for a permit system for 

erecting new structures, changing uses of land or structures, and substantially altering or 

replacing existing structures within the military affected area.  

(2) A permit may not be granted that would allow the establishment of an incompatible 

use or that would allow a nonconforming use or structure to become a greater hazard or 

cause greater incompatibility with the military affected area. 

 

In order to comply with State law, the proposed regulations include development permit 

requirements. And under the following circumstances, a development permit is required: 

 

 Erecting a new, non‐agricultural, principal structure;  

 For replacing existing, non‐agricultural, principal structures;  

 For any changes to a non-conforming use or structure; and  

 For re-establishing a non-conforming use that has been abandoned for a period of 

12 or more months. 

 

With regard to the development permit process, a completed application form must be 

filled out and provided to the Community Development and Planning Department, along 

with a legal description of the property and payment of the associated fee. If a variance is 

associated with said project, the final determination letter for the variance must be 

included with the submittal.  Fort Harrison will then be sent a copy of the requested 

development permit for comment. So long as the requested development permit is in 

compliance with the regulations, said permit will be issued. 

 

32. What plans will need to be submitted for a development permit?  

 

Response. Forthcoming. 

 

33. Explain re-establishing a use after 12 months of non-use. Do I need to apply for a 

development permit to re-establish a use if I need to sell my house and it doesn’t sell 

within 12 months? 

 

Response.  A development permit is NOT required for re-establishing a use that has been 

abandoned for a period of twelve months or more, unless that use is considered a non-

conforming use. So, if the use is allowed under the zoning, and you are unable to sell the 

property within 12 months, you do not need a permit to re-establish the use. 
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To re-establish a non-conforming use that has been abandoned for a period of 12 months 

or more, a development permit IS required. A permit application and its associated fee 

(as set by the County Commission) will need to be submitted to the Community 

Development and Planning Department for review and approval.  If the use is a 

communication tower, antenna, wind turbine, arena, event center, or something similar to 

one of these structures, Community Development and Planning will seek comments from 

Fort Harrison.  If not, the development permit will be issued. 

 

34. Define “abandoned”. 

 

Response.  According to the DRAFT MAA Regulations, abandoned is defined as “the 

relinquishment of property, or a cessation of the use of the property, by the owner or 

lessee without any intention of transferring rights to the property to another owner or of 

resuming the use of the property.” 

 

35. How was the 10-acre minimum lot size requirement established? Why? 

 

Response.  The draft military affected area regulations were drafted to be consistent with 

the density standard established in the Helena Valley Area Plan as follows:    

“Rural Growth Area – Performance Standards - Adopting a minimum lot size of 10 

acres in Rural Growth Management Areas will address concerns for the development 

constraints of water availability, road conditions, and rural fire protection.” 

Furthermore, the DRAFT MAA Regulations specifically reference the relationship to the 

Growth Policy as follows:    

 

“ 1.12 - Minimum Requirements - All requirements of these regulations shall be 

interpreted as the minimum necessary to protect public health, safety and general 

welfare. These regulations are designed for consistency with the Lewis and 

Clark County Growth Policy, as amended by the Helena Valley Area Plan, and 

should be interpreted to achieve their goals, objectives, policies and strategies.”  

(Emphasis added) 

 

Establishing minimum lot sizes provides a regulatory mechanism to control density and 

minimize the potential impacts of development on operations at Fort Harrison.  The 

minimum lot size of 10 acres established in the Helena Valley Area Plan is consistent 

with the purpose of promoting low-density development within the MAA as 

recommended in the JLUS and in Department of Defense guidelines.   

 

36. What about building on lots less than 10 acres in size?  

 

Response. Any lot that will be less than 10 acres in size can be developed in accordance 

with the regulations.  This means that there can only be one principal use per property.  It 

also means that a prohibited use cannot be selected as the use.  If there is an existing 
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principal use, it can be removed and replaced with a new principal use.  A development 

permit IS required for erecting or replacing a structure with a new, non-agricultural, 

principal structure, or re-establishing a non-conforming use that has been abandoned for a 

period of twelve months or more. 

 

37. Can these regulations only apply to newly developed lots and lots subdivided below 

10 acres in size? 

 

Response. The DRAFT MAA Regulations will need to be applied to all properties within 

the boundary. Any legal uses of property in existence prior to the adoption of the 

Regulations and Zoning District will be allowed to remain, but any changes or expansion 

will need to be in compliance with Section 1.9 Non-conformities of the DRAFT MAA 

Regulations. 

 

38. Isn’t a 10 acre minimum lot size contradictory to the density wanted adjacent to the 

City of Helena? 

 

Response.  In some ways yes, but the 10-acre restriction only applies to residential 

properties, and this is because JLUS determined that residential uses provided the most 

conflict with military operations at Fort Harrison.  According to the Lewis and Clark 

County Growth Policy (Helena Valley Area Plan – Update), Urban Growth Areas are 

intended to accommodate high-density development (below ¼ of an acre in size) on 

public infrastructure (sewer, water, stormwater, and transportation).  The constraints of 

development in these Areas are addressed through infrastructure improvements, and in 

the case of flood hazards, through infrastructure and density controls. 

 

39. Why is there no minimum lot size in the MAA-UGA for non-residential uses? 

 

Response.  It was determined that since residential uses are more likely to result in 

compatibility issues regarding noise and trespassing, the minimum lot size for residential 

uses in the UGA should be consistent with the RGA 10-acre minimum standard.   After 

discussion, the Steering Committee concluded that the minimum lot size standard does 

not apply to non-residential uses in the UGA for the following reasons:   

 

 Such uses are less sensitive to noise associated with military operations. 

 Such uses are less likely to cause concerns with trespassing and unauthorized 

recreational use. 

 The UGA has paved roads so the traffic associated with non-residential uses will not 

create dust issues.  

 

40. When is the letter of sufficiency needed for the Survey Review Committee? Are you 

going by the date of submittal or the approval date? 

 

Response.  When an exemption survey is submitted for review, the Survey Review 

Committee will review it for concept approval. If the concept is approved, Committee 

members will sign and date this approval, which will be good for a period of two years.  
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If the date of this approval precedes the adoption of zoning, the exemption proposal will 

be grandfathered so long as the survey for the exemption is recorded within two years of 

the concept approval date. 

 

41. How long does it take to get approval with a completed application? 

 

Response. When an application for a subdivision is submitted to Community 

Development and Planning (Planning) for review, Planning has 5 working days to review 

the application, determine whether or not the application is complete, and to notify the 

applicant in writing of Planning’s determination.  If it is deemed complete, it moves onto 

a sufficiency review.  Planning has 15 working days to review the application, determine 

whether or not the application is sufficient, and to notify the applicant in writing of 

Planning’s determination.  If an application is deemed sufficient prior to the adoption of 

the DRAFT MAA Regulations, the proposal will be grandfathered.  There are time limits 

associated with moving forward with this proposal and completing the process.  For 

example, an application that has been deemed complete and sufficient, can be tabled by 

an applicant for a maximum of one year before the Commission is forced to complete the 

review process and make a decision on it. And after a preliminary approval for a 

subdivision is granted, it can only be granted an approval for a maximum of 3 years.  Any 

extensions beyond the 3-year approval period must be requested and granted approval by 

the County Commission prior to the three-year expiration date.  Extensions of these 

approvals are at the sole discretion of the County Commission.  

 

42. What does “seek damages” mean (Sections 3.1F and 3.3E(5))?  Will toxic chemicals 

be used under this provision? 

 

Response: Entitlement to a sum of money should you win a lawsuit. 

 

Under Section 3.1F Administration and Permits, it states that “all development permits 

shall include the following statement: “A person constructing a structure built pursuant to 

this permit may not seek damages from a governing body, a local government, or the 

federal government for interference with the enjoyment of that structure caused by noise, 

vibrations, and fumes from normal and anticipated normal military operations.” [Per 

MCA 10-1-1515(6)]. 

 

Under Section 3.3E(5) Variances, it states that “all variances shall include a condition 

that states, “A person using a structure built pursuant to a variance may not seek damages 

from a governing body, a local government, or the federal government for interference 

with the enjoyment of that structure caused by noise, vibrations, and fumes from normal 

and anticipated normal military operations.” [Per MCA 10-1-1515(6)]”   

 

Toxic chemicals will not be used under this provision. 

 

43. Why was sewerage discussed in relation to the proposed MAA-RGA District? 
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Response: Sewerage is listed under the criteria and guidelines for zoning regulations 

under 76-2-203, M.C.A.   

 

(1) Zoning regulations must be: (b) designed to: (iii) facilitate the adequate provision of 

transportation, water, sewerage, schools, parks, and other public requirements.  

 

44. Is the military going to provide adequate transportation, water, sewerage, schools, 

and parks for the community affected by zoning? 

 

Response.  No. Adequate transportation, water, sewerage, schools, and parks are listed 

under the criteria and guidelines for establishing zoning regulations under 76-2-203, 

M.C.A.   

 

45. Is the military willing to buy our house at fair market value? 

 

Response.  Forthcoming. 

 

46. What “public requirements” need to be met (Section 1.3d)? 

 

Response. Under Section 1.3d of the DRAFT MAA Regulations, “public requirements” 

is listed under the criteria and guidelines for zoning regulations under 76-2-203, M.C.A.   

Zoning regulations must be: (b) designed to: (iii) facilitate the adequate provision of 

transportation, water, sewerage, schools, parks, and other public requirements. [Emphasis 

added]  

 

Other public requirements response forthcoming. 

 

47. What are “vested rights” (Section 1.7)? 

 

Response: This means that a property owner has the right to proceed with subdividing or 

amending their property in compliance with regulations or approvals in place at the time 

this right was granted, such as (1) an application for subdivision approval was submitted 

to the County for review and the County determined that the application submitted was 

complete and sufficient to start the subdivision review process, or (2) an application for a 

family transfer or boundary line relocation was submitted and the concept was approved 

by the County.  Under both examples, there are expiration dates that apply if these 

approvals are not acted on within the specified time frame given to that approval. 

 

48. Can someone do a family transfer wherein they create lot sizes less than 10 acres in 

size? 

 

Response. Yes, so long as they meet the cluster provisions established under the DRAFT 

MAA Regulations.  If not, all newly created lots will need to meet the 10-acre minimum 

lot size requirement, unless a variance for a reduced lot size is granted.    
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A “cluster development” means a subdivision with lots clustered that is designed to 

concentrate building sites on smaller lots in order to reduce capital and maintenance costs 

for infrastructure through the use of concentrated public services and utilities, while 

allowing other lands to remain undeveloped.  

 

49. Shouldn’t “hardship” be defined? Define unnecessary hardship. 

 

Response: There is no definition for hardship, which is not unusual, but there are review 

criteria under Section 3.3D, that when used, aid the Board of Adjustment in determining 

whether or not there is a hardship.  

 

Review Criteria. The Zoning Administrator shall approve a variance only upon finding 

that: 

 

 The need for a variance results from physical limitations or unique circumstances related 

to the lot or parcel on which the variance is requested; 

 The failure to approve the variance will result in undue hardship because without a 

variance, strict compliance with the terms of these regulations will limit the reasonable 

use of the property and deprive the applicant of the rights enjoyed by other properties 

similarly situated in the district; 

 The alleged hardship has not been created by action of the owner or occupants; 

 Approval of the variance will not have a substantial adverse impact on neighboring 

properties or the public;  

 The variance would not be contrary to military missions; 

 There is no immediate hazard to safe flying operations or to persons and property in 

the vicinity of the MAA and when the noise or vibrations from normal and 

anticipated normal military operations would not be likely to cause damage to 

structures; and  

 Granting of the variance will observe the spirit of these regulations and provide 

substantial justice. 

 

50. What is the definition of “non-conforming”? 

 

Response.  A “non-conforming use or structure” is a use of land or structure that legally 

existed prior to zoning, is not allowed under the current zoning, but is allowed to 

continue as it is because it was a legal use that was already in existence when the zoning 

was adopted.   

 

51. What do “greater incompatibility” and “causing greater hazard” mean (Section 

1.9D)?  

 

Response: “Greater incompatibility” and causing greater hazard” refers to “non-

conforming uses or structures”, which are uses of land or structures that legally existed 

prior to zoning, are not allowed under the current zoning, but are allowed to continue as 

they are because they were legal uses that were already in existence when the zoning was 

adopted.  “Greater incompatibility” or “causing greater hazard” under this Section means 



16 
 

an expansion of that use or structure that increases the intensity of the use or expands the 

structure in a way that negatively impacts the MAA.   

 

52. Can we expand the non-conforming use section? Can we expand the definitions and 

regulations regarding the continuation of non-conforming uses, and the expansion 

of existing uses that would become non-conforming if zoning is adopted? 

 

Response. Yes.  The Commission can expand the Non-conforming Use section and all 

related sections. 

 

53. Can I have a second garage? Can we have more than one garage? 

 

Response:  Yes.  Under the proposed regulations, only one principal use per property is 

allowed.  A “principal use” is the dominant, main, or primary use of a parcel of land (i.e. 

one single-family residence or one business on that property, etc.). “Accessory uses” and 

their associated structures accompany principal uses/structures, and are defined as a use, 

building, or structure that is incidental and subordinate to and customarily found with the 

principal use.  For a single-family residence, these uses include garages, sheds, and even 

one accessory dwelling unit.  Under the proposed regulations, there is no limitation on the 

number of garages or sheds allowed.  In addition, a development permit is NOT required 

for adding or constructing an accessory use. 

 

54. Can I expand an existing structure? 

 

Response:  Yes, if the use/structure is allowed under the zoning. Under this scenario, a 

development permit is NOT required. 

 

But if the use/structure is a “non-conforming”, a development permit will be required. 

And if the proposed expansion will cause a greater hazard or cause greater 

incompatibility with the MAA, the permit will not be granted. 

  

Section 1.9 Nonconformities (B)  All uses, structures and outdoor lighting that exist at the 

time of adoption of these regulations may continue as non-conforming; however, any 

change to the use or structure will require a permit subject to the provisions of these 

regulation.   

   

This section applies to “All” nonconformities and does not differentiate between 

principal and accessory uses.  

  

To clarify the language, 3.1(B) could be modified to add at the end, 4) Any change or 

expansion of a non-conforming principal or accessory use or structure.  For example, a 

communications tower that is also an accessory use may be non-conforming because it 

does not have appropriate warning lights. If the property owner wanted to increase the 

height of the tower or add additional antennas, since this is a non-conforming accessory 

structure, it would need to get a development permit and come into compliance at that 

time.  
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55. Can I repair and maintain existing structures? 

 

Response: Yes. No development permit is required for repair or maintenance of existing 

structures. 

 

56. Will this reduce my property values? 

 

Response: Forthcoming. 

 

57. Can the “home occupation” definition be expanded? 

 

Response. Yes.  The current definition in the DRAFT MAA Regulations states: 

 

“An occupation, business, or activity that is carried on entirely within a residence and is 

incidental and secondary to the use of the premises as a residence.” 

 

It could be amended to state: 

 

“An occupation or activity which is clearly incidental and secondary to the use of the 

premises as a dwelling unit and which is carried on wholly or in part within a principal 

structure or accessory structure by a member of the household who resides on the 

premise.” 

 

Another option that could be considered: 

 

“Any business or activity conducted on the property that is clearly accessory to the use of 

the residence for residential purposes.   A residential use includes a home occupation(s), 

which is permitted as an accessory use.  A home occupation must comply with the 

following provisions: 

  

 A home occupation must not involve more than the equivalent of two (2) persons who 

do not live in the residence working on-site;     

 Business deliveries and customers and/or clients are only allowed on the property 

between the hours of 6:00 a.m. and 9:00 p.m.;  

 A home occupation must not create noticeable glare, noise, odor, vibration, smoke, 

dust, or heat at or beyond the property line(s);  

 A home occupation must not generate more than an average of twenty (20) additional 

vehicle trips per day on a weekly basis, including deliveries;  

 A home occupation conducted within the residence, or in an accessory structure(s), 

must not involve a combined total of more than one-half of the total square footage of 

the residence. 

 

Agricultural activities are exempt from these requirements.” 

 

58. Can a dog kennel be considered a “home occupation”? 
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Response. Under the three options presented for a “home occupation” definition in 

Response No. 14, a dog kennel would not meet the requirements, and can therefore not be 

considered a home occupation.  In addition, a dog kennel is not considered an accessory 

use. A dog kennel is considered a principal use, and only one principal use is allowed per 

property (See Section 1.9 Non-conformities for exceptions). 

 

Under option 2, the definition may be broad enough to allow a dog kennel as long as the 

operator is a member of the household. If the kennel were operated in an accessory 

building that was “incidental” to the residence (smaller in size than the residence in a 

converted barn, garage ….) it could still fit within this definition. If on the other hand, 

they erected a new poll barn that exceeded the size of the principal use (a house), there 

was a separate drive, parking area and multiple dog-runs, cages, that would be difficult to 

classify as an “accessory structure” and would not be allowed. 

   

59. What does the Department of Revenue do for people? 

 

Response.  The Mission Statement from the Montana Department of Revenue’s website 

states that: 

 

“The quality of life for all Montanans is better because we excel at public service and 

effective administration of the tax and liquor laws of Montana. We do this by: 

 

 Ensuring that revenues intended by the legislature to be raised are collected to serve 

Montanans. 

 Advancing equity and integrity in taxation. 

 Providing innovative and respectful service. 

 Protecting the public health and safety, and achieving efficiency in liquor 

administration. 

 Improving public understanding of Montana’s revenue system. 

 

60. What does adequate light and air mean? Is the military going to provide adequate 

light and air, and if so, how? 

 

Response. Adequate light and air is under the criteria and guidelines for establishing 

zoning regulations in State law (76-2-203, MCA), and it means that separation 

requirements between buildings on adjacent properties have been considered.  Under the 

proposed regulations, the minimum lot size for residential properties and for all 

properties in the MAA-RGA District is ten acres, which means there will likely be plenty 

of space for light and air between buildings on adjacent properties. 

 

No, Fort Harrison will not be required to provide adequate light and air. Fort Harrison is 

under the jurisdiction of the federal government, and the federal government is not 

required to follow local regulations (MCA 76-2-402).  The federal government can 

choose to follow local regulations if they want to; however. 
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61. What does one principal use mean? 

 

Response.  Under the proposed regulations, only one principal use per property is 

allowed.  A “principal use” is the dominant, main, or primary use of a parcel of land (i.e. 

one single-family residence or one business on that property, etc.). Under the proposed 

regulations, a development permit IS required for erecting or replacing a structure with a 

new, non-agricultural, principal structure, or re-establishing a non-conforming use that 

has been abandoned for a period of twelve months or more. “Accessory uses” and 

structures accompany principal uses, and are defined as “a use, building, or structure that 

is incidental and subordinate to and customarily found with the principal use”.  For a 

single-family residence, these uses include garages, sheds, and one accessory dwelling 

unit.  Under the proposed regulations, there are no limitations on the number of accessory 

uses allowed, with the exception of the one accessory dwelling unit provision.  In 

addition, a development permit is NOT required for adding or constructing an accessory 

use. 

 

62. What does Section 1.10 Private Agreements mean? 

 

Response.  This means that any existing easements, agreements, covenants, deed 

restrictions, etc. placed on a property will remain. If, however, said easement, agreement, 

covenant, deed restriction, etc. has a requirement that is less restrictive than the proposed 

zoning regulations, the zoning regulations must be followed under that circumstance.  

 

63. What about “multi-family dwellings”?   

 

Response. A multi-family dwelling is prohibited under the proposed regulations, and is 

currently defined as: 

 

“A building containing three (3) or more dwelling units for occupancy by three (3) or 

more groups living separately from each other, including condominiums.” 

Any existing, multi-family dwellings that were lawfully erected prior to the zoning 

regulations can continue in accordance with the provisions laid out in Section 1.9 

Nonconformities. 

 

64. Will anything be recorded on my deed pertaining to the zoning? 

 

Response.  Under the proposed regulations, Lewis and Clark County will NOT require 

anything to be recorded on your deed. 

 

65. Can a non-conforming use be expanded? 

 

Response. Section 1.9 Nonconformities (B)  All uses, structures and outdoor lighting that 

exist at the time of adoption of these regulations may continue as non-conforming; 

however, any change to the use or structure will require a permit subject to the provisions 

of these regulation.   
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This section applies to “All” nonconformities and does not differentiate between 

principal and accessory uses.   

 

To clarify we could modify the language in 3.1(B) to add at the end, 4) Any change or 

expansion of a non-conforming principal or accessory use or structure.   

 

66. What will happen with existing, multiple uses on a piece of property? 

 

Response. Any existing, multiple uses that were lawfully erected prior to the zoning 

regulations can continue in accordance with the provisions laid out in Section 1.9 

Nonconformities. 

 

67. Is cattle grazing under an L.L.C. considered a “home occupation”? 

 

Response. It is not considered a “home occupation”, but because it is an agricultural use 

of the property, it is allowed. 

 

 

68. Can an agricultural use or structure be re-established after 12 months? 

 

Response. Agricultural uses are not considered non-conforming uses and are exempt 

from the DRAFT MAA Regulations, and are therefore not subject to the 12 month 

provisions for re-establishing a non-conforming use. 

 

69. Can a property continue to house livestock and their related structures in the MAA-

UGA after its sold? 

 

Response. Yes.  Agricultural uses are exempt from the DRAFT MAA Regulations.  

 

70. When would solar panels be considered an “accessory use” versus a “prohibited 

use”?  

 

Response.  Solar panels can be considered an allowed “accessory use”, so long as they 

are accessory to a principal use on a piece of property.  Solar panels are not considered an 

“accessory use” in the case of a solar farm, wherein a solar farm would be considered a 

“principal use” of the property.  Large scale community solar projects for the purpose of 

generating power of the electric grid, however, have a different design and have a greater 

potential for glare and glint and can create electro-magnetic interference. Due to these 

concerns, it would be advisable to prohibit large solar farm facilities in the MAA.   

Only one principal use per property is allowed under the proposed regulations. 

 

Section 3.1 C could be amended to state that solar panels for sole use of the property 

owner are an accessory use.  

 

71. Will solar panels result in glare or otherwise endanger aircraft and their operators? 

 



21 
 

Response. According to the “FAA, Technical Guidance for Evaluating Selected Solar 

Technologies on Airports, , FAA-ARP-TR-10-1, November 2010”  solar photo voltaic 

systems used for smaller on-site electricity demand have a low profile and modular 

design, which is compatible with airport properties.  Such systems are designed to absorb 

sunlight (rather than reflect it), minimizing potential impacts of glare.  Large scale 

community solar projects for the purpose of generating power of the electric grid, 

however, have a different design and have a greater potential for glare and glint and can 

create electro-magnetic interference. Due to these concerns, it would be advisable to 

prohibit large solar farm facilities in the MAA. 

 

72. Will solar panels be grandfathered if they are away from a home? 

 

Response. All existing solar panels that were lawfully established prior to zoning will be 

allowed to continue.  Solar panels will be considered an allowed “accessory use”, so long 

as they are accessory to a principal use on a piece of property.   

 

Solar panels are not considered an “accessory use” in the case of a solar farm, wherein a 

solar farm would be considered a “principal use” of the property.  Large scale community 

solar projects for the purpose of generating power of the electric grid, however, have a 

different design and have a greater potential for glare and glint and can create electro-

magnetic interference. Due to these concerns, it would be advisable to prohibit large solar 

farm facilities in the MAA. 

 

Section 3.1 C could be amended to state that solar panels for sole use of the property 

owner are an accessory use. 

 

73. When would these regulations be adopted? Can we set a specific date for enacting 

the zoning? When would these regulations be adopted?  

 

Response. Yes.  Following the required 30-day protest period, the Commission can set a 

date specific to enact the zoning.  They can have it be effective immediately or set an 

effective date.  

 

74. What does “incidental and secondary to the principal use” mean? 

 

Response.  This is a “standard” zoning statement that applies to an accessory use.  It 

means that it needs to be clear or obvious that the specified use is accessory to the 

principal (main use) use of the property. 

 

An example would be a garage.  A garage is accessory to a house (main/principal use).  

The size of the garage will not play a part in whether or not it is accessory to the house.  

What will factor in is the use of the garage.  If the garage is used as a place of business, 

something that does not qualify as a home occupation (currently considering alternative 

language for a “home occupation” definition), it may be considered a second principal 

use of a property because it no longer qualifies as being accessory to the house. And only 

one principal use per property is allowed under the DRAFT MAA Regulations. 
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75. What does “limit” mean under Section 1.3c? 

  

Response. Section 1.3c states that these regulations are intended to: “limit the density of 

development in areas that are constrained by the availability of water, the condition of 

roads, and the limitations of rural fire protection systems.” In this case, “limit” is 

referring to a 10-acre in density for all new development.  A 10-acre minimum lot size is 

required for all new land divisions, unless the cluster development provisions can be met. 

 

76. Will there be an overpass or underpass on Birdseye Road to allow emergency 

vehicles to provide necessary emergency services to the MAA-RGA area residents? 

 

Response.  The DRAFT MAA Regulations will not require any improvements to 

Birdseye Road, Country Club Avenue, or any other roads. 

 

77. Public lands are included in the MAA?  Will they be available for use by the general 

public?  If not, why? 

 

Response.  Yes, public lands have been included within the boundaries of the proposed 

MAA District; however, the availability and/or use of these lands by the general public 

will not be regulated under the DRAFT MAA Regulations.  Access and use of these lands 

by the general public will be determined by the agency having jurisdiction over that 

public land. 

 

78. What is “objectionable glare” and who defines it? 

 

Response. Under 6.13, “Direct Glare Source” is defined as “light that originates in a 

direct line of sight from a light source that results in objectionable glare.”  Objectionable 

glare is only used under this definition and is not itself defined under the DRAFT MAA 

Regulations.  Should the Commission want to define this term, a set of quantitative 

criteria could be added to the DRAFT MAA Regulations to aid the Zoning Administrator 

and those residing within the District in determining whether or not a direct glare source 

results in objectionable glare. 

 

79. If a structure or use is discontinued for a period of twelve months or more, can they 

be continued again or is a permit needed? 

 

Response. If the use is not prohibited, then the answer is “yes”.  If the structure or use 

was grandfathered, then a development permit must be obtained prior to reinstating the 

use or use/occupancy of the structure. 

 

80. What about grandfathering of existing structures if built within the same building 

footprint? 

 

Response. The regulations do not contain any regulations for building setbacks so there 

are no requirements for a structure to be built within a specific building footprint. 
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81. Can we have an “accessory dwelling”? Under Section 4.2 Land Use, is a mother-in-

law house considered an “accessory dwelling”? 

 

Response. Yes, a property owner can have one accessory dwelling on their property.  An 

accessory dwelling is defined as “a separate, complete housekeeping unit with a separate 

entrance, kitchen, sleeping area, and full bathroom facilities, which is an attached or 

detached extension to an existing single‐family structure or accessory structure.” 

 

Yes, a mother-in-law house is considered an accessory dwelling. 

 

82. Is the proposed MAA-UGA District a step towards annexation into the City of 

Helena? Should we be alarmed? 

 

Response. No. The proposed MAA-UGA District is not a step towards annexation. 

 

Under the Lewis and Clark County Growth Policy (Helena Valley Area Plan), Urban 

Growth Areas (UGA) are intended to accommodate high-density development (below ¼ 

of an acre in size) on public infrastructure (sewer, water, stormwater, and transportation).  

The constraints of development in these Areas are addressed through infrastructure 

improvements, and in the case of flood hazards, through infrastructure and density 

controls. According to the Helena Valley Area Plan, properties within the UGA will be 

looked at for future annexation into the City of Helena.  The idea is to establish zoning in 

these areas with provisions requiring all future development to have infrastructure 

completed in accordance with City standards.  Whether that means annexation for those 

developed properties in the immediate future or at a later date in time, it will be 

determined when that type of zoning is adopted for the UGA.  Under the DRAFT MAA 

regulations, these proposed provisions under the Growth Policy are not being 

contemplated.   

 

83. If annexed, would we be forced to abandon our well and septic system? 

 

Response.  The DRAFT MAA Regulations will not force landowners to annex their 

property(ies) into the City of Helena. When property is annexed into the City, it is 

expected that they will hook up to municipal water and wastewater services.  The timing 

of that hook up will be determined during the annexation process. 

 

84. Are we going to be required to be serviced by public infrastructure, such as sewer 

and water, instead of an individual well and septic system? 

 

Response. No. The DRAFT MAA Regulations will not place any provisions on 

properties requiring public infrastructure. 

 

85. How about changing the name of the zoning to a Rural Safe Zone? 
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Response. The Commission has the option of changing the title of the Regulations and 

Zoning District to something other than Military Affected Area Regulations and Zoning 

District.  And yes, the title of the Regulations and Zoning Districts can make a difference. 

 

86. Does the zoning show on the sale of a house? 

 

Response. Title companies do not make a determination on zoning and make an effort to 

NOT have any zoning maps on the premises.  If there is something filed or recorded in 

regard to a zoning district, etc., the title company will show that instrument on Schedule 

B of the title commitment and resulting title policy.  Title company’s recommend that 

they check with the Community Development and Planning Department regarding 

current zoning.  Title companies generally don’t insure anything zoning related on a 

standard policy, but endorsements can be added to a policy, assuring the insured of what 

a particular property is zoned.  Title companies usually issue those on motels, grocery 

stores, drug stores, etc. where the sales price or loan amount is in the millions.  Usually 

the surveyor helps title companies determine the zoning and shows it on the plat or 

survey. 

 

Realtors often check the zoning for a piece of property and the zoning is often listed in 

the information regarding a “property for sale”. 

 

87. How will potential buyers get copies of these rules/regulations? 

 

Response. Copies of the Regulations and Zoning District will be available on the 

Community Development and Planning Department’s website, and hard copies can 

obtained from the Department, which is located in Room 230 of the City-County 

Building, 316 North Park Avenue in Helena, Montana.  Realtors often check the zoning 

for a piece of property and will hopefully provide that information to potential buyers. 

 

88. What will the permit costs be for accessory structures? 

 

Response. A development permit is not required for an accessory structure, unless the 

structure is considered “non-conforming”. The fee for development permits will be set by 

the County Commission.  

 

89. What height limitations are there for accessory structures? 

 

Response. There are height restrictions for communication towers, antennas, wind 

turbines and other Similar Structures, poles for arenas/events, lighting, etc.  Other than 

these types of structures, there are no height restrictions for accessory structures.  

 

90. Can Sections 3.1(b)(2) and (3) be removed? 

 

Response. Section 3.1 Administration and Permits states that “a development permit 

is required within the MAA‐RGA District and MAA UGA‐District for:  1) Erecting a 

new non‐agricultural structure; 2) for replacing existing structures; or 3) for re-
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establishing a use that has been abandoned for a period of 12 or more months.” 

 

To some extent, they may be changed, but will still need to comply with 10-1-1512, 

M.C.A, which states “(1) the regulations adopted pursuant to this part must provide 

for a permit system for erecting new structures, changing uses of land or structures, 

and substantially altering or replacing existing structures within the military affected 

area, and (2) a permit may not be granted that would allow the establishment of an 

incompatible use or that would allow a nonconforming use or structure to become a 

greater hazard or cause greater incompatibility with the military affected area.” 

 

91. House expansion/variances/development permit questions? 

 

Response. The expansion of a conforming house does NOT require the issuance of a 

development permit. A conforming house would be a house that is either the sole 

principal use or sole accessory dwelling on a property. 

 

The expansion of a non-conforming house DOES require the issuance of a development 

permit; however, that development will not be issued if the expansion will cause a greater 

hazard or incompatibility with the MAA.  A non-conforming house would be a house that 

is not the only principal use of a property or not the only accessory dwelling on a 

property.  Under these circumstances, the uses would have to have been legally existing 

uses implemented, or approval granted to implement these uses, prior to the adoption of 

the DRAFT MAA Regulations and Zoning District.  

 

A variance will only be necessary if the expansion of the house will not be in compliance 

with the DRAFT MAA Regulations. Because there are no setback provisions or height 

restrictions for a house, I can’t think of a scenario in which a variance would be 

necessary.  

  

92. Define “reasonable use of property”? 

 

Response. Under Section 3.3 Variances (D) Review Criteria (2), it states that the Zoning 

Administrator shall approve a variance only upon finding that: 

 

2. The failure to approve the variance will result in undue hardship because without a 

variance, strict compliance with the terms of these regulations will limit the reasonable 

use of the property and deprive the applicant of the rights enjoyed by other properties 

similarly situated in the district; 

 

Under this section, the “reasonable use of the property” means the right to use one’s 

property in the same manner as the uses of property under the same zoning classification. 

Essentially, if everyone else has it, the property owner should too.   

 

93. Where do the penalties come from (“$500.00 a day or imprisonment” language)? 
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Response. The penalties come from State law under County Zoning.  According to 76-2-

211, M.C.A. (Violations and penalties), a violation of this part or any resolution adopted 

pursuant thereto is a misdemeanor and shall be punishable by a fine not exceeding $500 

or imprisonment in the county jail not exceeding 6 months or both. 

 

94. Under light provisions, is 180 watts the collective in luminosity, and if so, covering 

what area per square foot?  

 

Response. The ordinance exempts fixtures that use the equivalent of a 150-watt 

incandescent bulb or less.   If a bulb is brighter than 150 watts, it must comply with 

design standards for the lighting fixtures.  There are no provisions that reference 

luminosity in the regulations or limit actual wattage of bulbs or foot candles. 

 

95. What will the fees for an application, appeal, variance, or development permit be? 

 

Response.  All fees will be set by the County Commission. 

 

96. How fast will the process for an appeal be? 

 

Response. Appeals to the Board of Adjustment will take approximately 1 to 2 months 

depending upon the date of the appeal.  The Board of Adjustment will meet once a 

month, and notice of their regularly scheduled meeting will need to be advertised in the 

legal notices a minimum of 15 days prior to the Board of Adjustment’s hearing. 

 

An appeal to the courts will take longer, and I am unable to respond to the timeline for 

that process. 

 

97. Why can’t we have a 2-story home if everyone, along with water/wastewater, 

supported it? 

 

Response. A property can be developed with a 2-story home, so long as the home is 

either the sole principal use or sole accessory dwelling on the property, and the property 

receives water and wastewater approval for this use. 

 

98. How can we determine “fair market value”? 

 

Response. Fair market value is defined as "the price for which you could sell your 

property to a willing buyer, when neither of you has to sell or buy, and both of you know 

all the relevant facts." To determine your property's fair market value, the best method is 

to compare the prices others have paid for something comparable. 

 

99. Will this prohibit cellular communication towers or affect my ability to get internet?  

 

Response. No. A cellular communication tower will need to receive a development 

permit prior to construction/installation of the tower; however, Fort Harrison will be 
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allowed to comment on the proposed use, but approval or denial of the permit will be 

under the authority of the Zoning Administrator. 

 

100. Do I need zoning approval for a septic permit? 

 

Response. Yes.  We haven’t worked out an exact process for how the City-County Health 

Department – Environmental Division will handle the zoning, but it will be checked for 

compliance prior to issuance of a permit. 

 

101. How might sounds, fumes, etc. from Fort Harrison change? 

 

Response. The DRAFT MAA Regulations will have no impact on the sounds, fumes, etc. 

from Fort Harrison. 

 

102. “Can be serviced” versus “shall be serviced”? 

 

Response. Under Section 2.1 Establishment of Military Affected Area Districts, 

it states that “the following MAA zoning districts and their boundaries, as shown 

on the official Lewis and Clark County Military Affected Area (MAA) Zoning 

Map, are established: 

 

A. MAA – Rural Growth Area District (MAA – RGA District) 

 The purpose of the MAA‐Rural Growth Area District is to facilitate rural ‐ low 

density residential subdivisions in a manner that recognizes development 

constraints and that will facilitate compatible development in the MAA around 

Fort Harrison. Density limitations and other land use controls are established to 

mitigate potential impacts within the MAA. 

 

B. MAA – Urban Growth Area District (MAA – UGA District) 

 The purpose of the MAA‐Urban Growth Area District is to accommodate urban 

levels of development that can be serviced by public infrastructure including 

sewer, water, storm water and transportation in a manner that will facilitate 

compatible development in the MAA around Fort Harrison. Density limitations 

for residential uses and other land use controls are established to mitigate 

potential impacts within the MAA. 

 

Under the MAA – Urban Growth Area District (MAA-UGA District), it states that these 

areas are able “to accommodate urban levels of development that can be serviced by 

public infrastructure”.  Using the word “can” instead of “shall” means that public 

infrastructure is not a requirement under the DRAFT MAA Regulations.  

 

103. Does State land have to comply with local zoning regulations? 

 

Response. No.  According to 76-2-402, M.C.A. (Local zoning regulations -- application 

to agencies), it states that “whenever an agency proposes to use public land contrary to 

local zoning regulations, a public hearing, as defined below, shall be held. 
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(1) The local board of adjustments, as provided in this chapter, shall hold a hearing 

within 30 days of the date the agency gives notice to the board of its intent to 

develop land contrary to local zoning regulations.  

(2) The board shall have no power to deny the proposed use but shall act only to allow 

a public forum for comment on the proposed use. 

 

104. Can a new owner erect a new, non-agricultural use? 

 

Response. Yes, so long as that use is in compliance with the DRAFT MAA Regulations. 

 

105. Who will be the Zoning Administrator? 

 

Response. In Lewis and Clark County, the Planning Director will likely be the Zoning 

Administrator, unless otherwise determined by the County Commission. 

 

106. Where would we get an application form? 

 

Response. The application forms will be obtained at the Community Development and 

Planning Department, Room 230 of the City-County Building, 316 North Park Avenue, 

Helena, Montana. 

 

107. Who will contact the applicant after he/she has made application? 

 

Response. The Community Development and Planning Department will provide written 

notification of meetings, determinations, and decisions to an applicant. 

 

108. On Page 7 of the DRAFT MAA Regulations, what would be an example of a 

physical limitation (lack of cell phone service)? 

 

Response. Under Section 3.3D (Variances - Review Criteria), it states that the Zoning 

Administrator shall approve a variance only upon finding that: 

 

(1) The need for a variance results from physical limitations or unique circumstances 

related to the lot or parcel on which the variance is requested. 

 

According to this language, “physical limitation” refers to the property itself and would 

more often than not be a topographical constraint. 

. 

109. What is Section 3.5a regarding Map Amendment applications? 

 

Response. An application can be made to amend the MAA District map; however, any 

amendments to this map will have to be in compliance with the Lewis and Clark County 

Growth (Helena Valley Area Plan).  The boundaries of the UGA and RGA have already 

been mapped in the Helena Valley Area Plan, so amending the MAA-UGA and MAA-
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RGA boundaries to go from one classification to the other will be not be possible without 

an amendment to the Helena Valley Area Plan.   

 

110. On Page 11 under amendment criteria, will ingress/egress be considered for fires? 

 

Response.  Yes, it will be considered. 

 

111. Can architectural windows be considered glare? 

 

Response. Forthcoming. 

 

112. Are aviaries, bees, and daycares allowed under the DRAFT MAA Regulations? 

 

Response. Yes. 

 

113. Has the loss of rural areas or hunters been taken into consideration with these 

DRAFT MAA Regulations? 

 

Response.  I don’t believe rural areas or hunting were considered under the DRAFT 

MAA Regulations.       

 

114. Will an Environmental Assessment be completed? 

 

Response.  An Environmental Assessment will not be required by the DRAFT MAA 

Regulations. 

 

 

 

 

 

 


